
The H-2 (A) program has since 1952 
allowed US farmers who anticipate 
too few US workers to fill seasonal 
farm jobs to be certified to recruit 
and employ guest workers. During 
the 1950s, the then H-2 program cer-
tified fewer than 10,000 US farm jobs 
a year to be filled with Caribbean 
farm workers, while over 450,000 
Mexican Braceros a year were admit-
ted under a separate program. 

After the Bracero program ended in 
1964, DOL required farm employers 
to pay H-2 guest workers and US 
workers a special minimum wage 

called the Adverse Effect Wage Rate 
at a time when US farm workers 
were not covered by federal mini-
mum wage laws. Many farmers did 
not want to pay minimum wages to 
US workers, and H-2 certifications 
remained low during the 1970s and 
1980s,

The H-2 program was changed to 
H-2A in the Immigration Reform 
and Control Act of 1986, and was 
expected to expand as federal 
sanctions on employers reduced the 
employment of unauthorized work-
ers. Instead, unauthorized migration 
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surged in the 1990s, the Florida 
sugarcane harvest that employed 
10,000 H-2A workers was mecha-
nized, and the H-2A program certi-
fied fewer than 20,000 farm jobs a 
year.

The H-2A program expanded in 
the past decade as unauthorized 
Mexico-US migration slowed in the 
wake of the 2008-09 recession. The 
number of jobs certified more than 
doubled between FY12 and FY19 to 
almost 258,000. About 80 percent 
of DOL certifications result in H-2A 
visas being issued to foreigners, 
since some employers do not follow 
through and some H-2A workers 
fill two US jobs, as when an associ-
ation brings H-2A workers into the 
US and moves them from one farm 
to another, so 204,000 H-2A visas 
were issued in FY19.

AEWRs

In order to receive certification from 
US DOL to employ H-2A workers, 
farm employers must satisfy three 
major criteria, they must try and fail 
to recruit US workers, offer free and 
approved housing to guest workers 
and out-of-area US workers, and pay 
their state’s Adverse Effect Wage 
Rate, which ranged from almost $12 
to over $15 an hour across US states 
in 2020. AEWRs are higher than 
federal or state minimum wages, the 
prevailing hourly or piece rate wage, 
or the wage in an applicable collec-
tive bargaining agreement.

Guest workers have contracts with 
their US employer that provide for 
an average six months of US farm 
work. If H-2A workers are employed 
for an average 1,000 hours in the US 
and earn $12,000 to $15,000 each, 
then 200,000 H-2A workers who 
earn an average $12,000 generate 
$2.4 billion a year in US earnings, 
and at $15,000 the H-2A wage bill is 
$3 billion a year. Each one percent 
change in the AEWR translates into 
$24 million to $30 million.

AEWRs in 2020 Ranged From $11.71 in the Southeast to $15.83 
in the Northwest

Source: https://www.thepacker.com/article/produce-groups-call-action-farm-labor-reform



DOL has since 1987 set the AEWR 
that farm employers must offer 
and pay to H-2A and US workers 
employed alongside them at the 
average hourly earnings of non-su-
pervisory field and livestock work-
ers reported by farm employers 
to USDA’s NASS and published in 
Farm Labor (supervisor earnings 
are included in the all hired wage 
reported in Farm Labor, but not in 
the field and livestock worker wage). 
Farm employers report employment 
and earnings data for the week that 
includes the 12th of the month of 
January, April, July, and October. 

DOL uses FLS data to set AEWRs 
for states and multistate regions. 
USDA canceled the FLS in Septem-
ber 2020, worker advocates sued, 
and a federal judge in October 2020 
ordered USDA to conduct the Farm 
Labor survey so that DOL could 
continue to use FLS average hourly 
earnings data to set AEWRs. 

Instead, DOL on November 5, 
2020 changed the basis for cal-

culating AEWRs by issuing a final 
rule that freezes AEWRs for most 
field and livestock occupations 
at 2020 rates until 2022 (https://
www.federalregister.gov/docu-
ments/2020/11/05/2020-24544/
adverse-effect-wage-rate-meth-
odology-for-the-temporary-emp-
loyment-of-h-2a-nonimmigrants-
in-non-range). Beginning in 2023, 
AERWs will be adjusted according to 
changes in DOL’s Employment Cost 
Index for private wage and salary 
workers. 

Even though AEWRs have been 
changing each year, DOL justified the 
two-year wage freeze for field and 
livestock occupations by asserting 
that keeping 2020 wages in place 
until 2023 would “provide employers 
with greater certainty and a reason-
able amount of time to plan their 
labor needs and agricultural opera-
tions under the new wage baseline 
before new adjustments to the exist-
ing wage rates take effect.”

AEWRs for other agricultural occu-
pations, such as supervisor and 
equipment operator, will be set using 
the average annual statewide gross 
wage in the Occupational Employ-
ment Statistics (OES) survey for the 
particular occupation. Respondents 
report the number of employees by 
job title in each category of wages, 
such as the number of crop workers 
earning $12 to $15.49 per hour. 

DOL will use the OES to determine 
AEWRs for equipment operators 
and supervisors, who are among 
the workers most likely to be paid 
overtime wages. However, the OES 
excludes overtime wages.

The OES surveys 200,000 nonfarm 
firms by mail in May and November, 
with the sampling list drawn from 
firms registered with each state’s 
unemployment insurance system, 
and aims for a 70 percent response 
rate. The OES uses three years of 
data or six surveys, using data from 
1.1 million establishments with 57 per-
cent of US employment to generate 

Employers Report to the OES the Number of Workers in Each Range of Wages Paid

Source: https://www.bls.gov/respondents/oes/pdf/forms/uuuuuu_fillable.pdf



and mean and median wages for 
each job title, as well the 25th and 
75th percentile wage to indicate the 
wages of entry-level (25th percentile) 
and experienced (75th percentile) 
workers.

The OES found 234,000 workers 
with agricultural occupations in Cali-
fornia in May 2019, including 201,400 
or 86 percent with the job title, Farm-
workers and Laborers, Crop, Nursery, 
and Greenhouse, SOC 45-2092, 

wage estimates for 800 occupations 
at the MSA, state, and national levels. 
This means that the May 2019 
data were collected as far back as 
November 2016 and May 2017, and 
these older wages were “updated” 
to 2019 levels using the Employment 
Cost Index (https://www.bls.gov/oes/
oes_ques.htm#overview). 

The OES does not cover farm-
ers who hire farm workers, that is, 
employers in the NAICS 111 crop pro-
duction and NAICS 112 animal pro-
duction sectors are not in the OES 
sample. Instead, the OES covers only 
farm-related businesses that provide 
support activities for crop production 
(NAICS 1151) and support activities 
for animal production (1152). Job 
titles or occupations are classified 
according to Standard Occupational 
Classification (SOC) coding system, 
and the OES publishes employment 

Annual Change in FLS Hourly Earnings, ECI Index, and QCEW Weekly Wages 
Since 2011

 

OES Wages Exclude Overtime and Extra Pay for Night and Weekend Work

Source: https://www.bls.gov/respondents/oes/pdf/forms/uuuuuu_fillable.pdf

FLS Field & Live ECI pri sector QCEW-NACIS 11



and 2,400 who are Farmworkers, 
Farm, Ranch, and Aquacultural Ani-
mals, SOC 45-2093. Since AEWRs 
for these field and livestock workers 
are set by the FLS, DOL will continue 
to use FLS data to set AEWRs for 87 
percent of jobs provided by nonfarm 
firms in California agriculture.  The 
May 2019 mean hourly wage of crop 
workers was $13.25, and the mean 
wage of animal workers was $15.58, 
while the average annual FLS wage 
for field and livestock workers in 
2019 was $14.77. 

Among the remaining OES job titles, 
there were 8,300 California graders 
and sorters (45-2041), 7,450 first-
line supervisors (45-1011), and 6,900 
agricultural equipment operators (45-
2091) that collectively accounted for 
less than 10 percent of OES agricul-
tural employment.  The mean hourly 
wage of graders and sorters in May 
2019 was $12.91, first line supervisors 
$23.52, and equipment operators 
$15.93. Using the OES rather than 
the FLS to set AEWRs for graders, 
supervisors, and operators will lower 
the AEWR for California graders and 
raise the AEWR for supervisors and 
operators.

Impacts

DOL’s changes to the AEWR meth-
odology will lower AEWRs for most 
H-2A workers and raise the AEWRs 
of supervisors and equipment 
operators. Since 2011, the average 
annual earnings of field and livestock 
workers in the FLS rose 37 percent, 
while the change in the quarter one 
employment cost index for private 
sector workers rose 22 percent. 
QCEW average weekly earnings for 
all workers covered by UI in agri-
culture (NAICS 11), rose 40 percent 
between 2010 and 2019. Both FLS  
and QCEW wages rose more each 
year than the ECI.

Since each percentage point change 
in the AEWR translates into $24 to 
$30 million a year, changing the 

AEWR affects farm employers and 
workers. For example, if the H-2A 
program remains unchanged in size 
in 2021 and 2022, leaving AEWRs 
unchanged could reduce the H-2A 
wage bill in 2021-22 by up to 10 per-
cent or $240 million to $300 million. 
Beginning in 2023, if the ECI rises by 
two percent a year while other mea-
sures of agricultural wages rise by 
four percent a year, the H-2A wage 
will would rise half as fast by being 
based on the ECI. 

Perspective

DOL’s change to the AEWR method-
ology is rooted in changes proposed 
July 26, 2019 that drew over 83,500 
comments. DOL proposed to change 
from one AEWR per state to instead 
“establish separate AEWRs by agri-
cultural occupation to better protect 
against adverse effect on the wages 
of similarly employed workers in the 
US” (p36171). Most of the commenta-
tors opposed the proposed changes, 
arguing that an AEWR that better pro-
tects a relative handful of jobs and 
workers would increase complexity 
in the H-2A program and not solve 
the problem of large year-to-year 
variation in farm wages and AEWRs.  
Under the July 2019 proposed rule, 

employers would use the Standard 
Occupational Classification (SOC) 
system (https://www.bls.gov/soc) to 
designate the occupation of the job 
to be filled by H-2A workers. Farming 
occupations are in the SOC 45 code, 
and include 45-2092 for farm work-
ers, crop, nursery, and greenhouse, 
45-2091 for agricultural equipment 
operators, and 45-1011 for first-line 
supervisors.

DOL proposed to first look to the 
FLS to obtain wage data to set 
AEWRs by occupation, and to use 
these wage data to set the AEWR 
for the occupation. For example, the 
FLS generates data in California for 
45-2092 crop workers and 45-1011 
for first-line supervisors.  California 
crop worker earnings were $11.49 
in 2016, $12.33 in 2017, and $12.92 
in 2018, while first-line supervisors 
earned $19.48, $20.38, and $22.11 
per hour, respectively. The AEWR 
in California was $11.89, $12.57, and 
$13.18, respectively, so basing AEWRs 
on occupations reduces the wages 
that must be paid to the most numer-
ous crop workers by 3.5 percent but 
raises AEWRs for supervisors by 65 
to 68 percent.
DOL justified the switch from one 
AEWR per state to an AEWR for 

Using Occupation-Specific FLS Wages Lowers AEWRs for Crop Workers and 
Raises AEWRs for Supervisors 
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ings, and raise AEWRs for equipment 
operators and supervisors with the 
switch to the OES to set their wages. 

The DOL changes raise several 
questions, including:

1.  Did DOL really change an AEWR 
determination system that gener-
ated one wage per state since 1987 
in order to be “fairer” to a relative 
handful of more skilled H-2A and US 
workers?

2.  How will the increased complex-
ity involving occupational titles and 
different AEWRs for each affect the 
administration of an expanding pro-
gram with tight timelines for govern-
ment action? Will there be disputes 
over whether an H-2A worker is 
mostly a field worker subject to a 
lower AEWR or an equipment opera-
tor with a higher AEWR?

3.  Why is DOL using an aggregate 
ECI to adjust wages for hired farm 
workers when there are alternatives 
that could more reliably track trends 
in farm worker earnings?  For exam-
ple, the average annual change in 
the weekly wages of farm workers 
covered by UI in the QCEW has 
closely tracked changes in the FLS 
over the past decade. The QCEW 
data are available by state, include 
workers hired directly by farms and 
workers brought to farms by farm 
support service firms such as farm 
labor contractors, and exclude H-2A 
workers in many states. The QCEW 
may be a more appropriate database 
to adjust the AEWR than the hodge-
podge of FLS and ECI and OES. 

each occupation to better protect 
higher-wage US workers such as 
supervisors and construction labor-
ers. However, setting AEWRs by 
occupation means more complexity 
and continued year-to-year variation 
in AEWRs. 

The FLS obtains data only on work-
ers who are hired directly by farmers, 
while the OES obtains data only on 
workers brought to farms by agricul-
tural service firms such as farm labor 
contractors. This means that AEWRs 
could be derived from different data 
sources for workers employed on 
one farm but in different occupations, 
such as field harvesters and equip-
ment operators. 

Conclusions

DOL acknowledged that most 
commentators opposed its July 
2019 proposal to switch from one 
statewide AEWR to a half-dozen 
occupation-specific AEWRs. DOL’s 
action is akin to using a sledgeham-
mer to kill a fly. In order to ensure 
higher AEWRs for a relative handful 
of equipment operators and super-
visors, DOL has increased the com-
plexity of the H-2A program and 
opened a Pandora’s box to disputes 
over farm labor data.
The farm labor market is dynamic, 
and has been changing even faster 
in recent years as the share of unau-
thorized workers decreases and 
the shares of US citizen and H-2A 
workers increases. Farm wages and 
average earnings have been rising 
faster than nonfarm wages and earn-
ings due to low unemployment rates, 
increased state minimum wages, and 
more consumer demand for labor-in-
tensive commodities such as berries. 
One result of this dynamism has 
been rising farm wages, especially in 
some commodities and areas.
The DOL rule will reduce AEWRs for 
most H-2A field and livestock work-
ers, reduce increases in the AEWR if 
the ECI rises slower than FLS earn-
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SWA sends employer
approved Job Order

Chicago NPC reviews
H-2A application for
deficiencies within

7 calendar days

STEP 1
Filing a job order

Submit ETA Form 790 to
the SWA where the work

will be performed

STEP 3
Conducting recruitment

of U.S. workers

- Contact former U.S. workers
- Conduct additional 

recruitment as directed
by the Chicago NPC

STEP 5
File I-129 petition for
nonimmigrant worker

- Submit 2 copies of
Form I-129 application to 
California Service Center

- Submit labor certification
and supporting documentation

- $460 fee

STEP 4
Completing the temporary
labor certification process

- Submit recruitment report
- Submit proof of workers’
compensation insurance

STEP 2
Emergency filing

(if applicable)

Submit ETA form 9142 
and Job Order directly

to the Chicago NPC

SWA reviews Job Order
for deficiencies within

7 calendar days

SWA reviews corrections
and sends response to 

employer within
3 calendar days

SWA sends employer
Notice of Deficiency

Chicago NPC
sends employer

Notice of Deficiency

Chicago NPC
sends employer

Notice of Acceptance

SWA posts job order,
starts recruitment of U.S.

workers, places online ads,
completes housing inspection,

and sends proof of housing
inspection to Chicago NPC

Employer submits
corrections within
5 calendar days

H-2A program application process, 2019

Employer may appeal
the Notice of Deficiency

to the ALJ within
5 business days

Employer submits
corrections within
5 calendar days

Chicago NPC issues
final determination
30 days before the

start of he job

USCIS emails receipt
within 3 days with case ID #

USCIS reviews within
15 calendar days

USCIS sends request
for evidence

Employer provides
additional evidence

Employer may appeal denial
or partial certification to

the ALJ within 7 calendar days

USCIS sends I-29 approval
Notice to employer, Kentucky

Consular Center, and consulates

Employer may appeal to
Board of Immigration Appeals

within 7 days Employer receives notification
of I-129 approval and

prepares to hire and refer H-2A
workers for visa interviews

Employer receives certified
ETA Form 9142 and invoice
to pay $100 + $10/worker

within 30 days

Deficiencies found?

Deficiencies found?

Deficiencies found?

Deficiencies resolved?

Deficiencies resolved?

Deficiencies resolved?

Denial

Denial

Partial
Certify

Certify
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268,729 jobs requested

STEP 2
Filing an H-2A application

with Chicago NPC

Submit ETA form 9142 
and approved Job Order

to the Chicago NPC

13,081 applications

257,667 jobs certified
2.9% of jobs go to U.S. workers

before the start date

13% delayed

15,508 petitions

15,380 petitions approved

11% of all petitions

1% of all petitions

4.1% of jobs

STEP 10
Applying for admission

- Submit I-94 application
- Pay $6 / worker online

- Organize transit to U.S. port

STEP 11
Admission

- Come to U.S. port of entry
with H-2A visa not earlier than

10 days before work starts
- Wait up to 6 hours at a land

port or fly to an airport

STEP 6
Filing an H-2A

visa application

- Worker must file a DS-160
- Pay $190/visa

STEP 8
Submitting biometrics

of worker

Worker must go to U.S.
consulate to submit fingerprints

and picture generally
1 day after application

STEP 9
H-2A visa interview

Worker must be interviewed
at the processing consulate,

generally 1 day after biometrics
are received

Worker submits
additional info or
requests waiver

Consular o�cer reviews
H-2A visa application

Consular o�cer places
application in administrative

processing pending
additional info

Consular a�airs issues
H-2A visa to worker
valid for up to 1 year

CBP conducts checks,
reviews documents, and

retakes fingerprints

I-94 issued and H-2A
status granted for

duration of work period

Deficiencies found?

Deficiencies found?

Deficiencies resolved? No fine

Deficiencies resolved? Denial
No appeal

Denial
No appeal

STEP 12
Hiring U.S. workers

Must accept U.S. workers
who apply through 50%

of contract period

STEP 15
Maintain records

Preserve all records
for 3 years

STEP 13
Employ H-2A workers

- Pay DOL-set wage to
H-2A and U.S. workers

- Give free housing to H-2A
and out-of-area U.S. workers

- Pay for transit to and from jobsite
- Provide 3 meals or kitchen

STEP 14
Ending H-2A employment

- File notice of separation for
any worker who leaves job

within 7 business days
- Pay at least 75% of contract to all

workers if work completes early
- Reimburse incoming travel and

visa fee to laid o� workers or
those who do 50% of the contract

- Pay transit to home country
or next job if workers

finish contract 

Supply requested
documentation within 30 days

Less than
substantial
violations

Notice of debarment
or civil monetary

penaltiesWHD may or may
not inform outcome

Pay fines

Employer may provide
rebuttal evidence or

appeal to the ALJ
within 30 days

WHD issues
audit letter

Deficiencies found?

Sources: David Bier, “H-2A Visas for Agriculture: The Complex Process for Farmers to Hire Agricultural Guest Workers,” 
Immigration Research and Police Brief No. 17, Cato Institute, March 10, 2020.
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Employer
actions

Worker
actions

CBP
actions

WHD
actions

Legend

SWA
actions

Chicago NPC
actions

USCIS
actions

Consular
A�airs
actions

YES

YES

YES

YESYES

NO

NO

NO

NO

NO

STEP 7
Schedule visa interviews

- Enter names and passport
numbers into Yatri system
(Mexico) or other system

-Group processors in Mexico
can schedule interviews

before filing a DS-160

Consular A�airs approves
interview dates and times

$6,538 per case with violation

1% of employers

2% of employers

11% of all visa applications

204,791 visas issued

396,564 admissions

3.2% of jobs go to U.S. workers
after the start date

219,953 applications

7% of all visa applications


